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~~ml Order-In-Appeal Nos. AHM-EXCUS-001-APP-0146-2018-19
fa Date : 18-02-2019 \i'fRT fflart Date of Issue ,]gl2z9
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. OIO/MP/14/DA/2000~: 31.01.2000 issued by Deputy
Commissioner, Div-AHO-I, Central Tax, Ahmedabad-South

~4'1c1<be1\ "cjjf -;,r:r ~ -qw Name & Address of the Appellant / Respondent
Nitdip Processors Pvt.Ltd

Ahmedabad

ft 3GT i snga (rfa) err qRa

0

al{ anfha z 3rat mar a 3rig 3Tj1'[cf aar ? at az za or?gr m'fr "lj~Q]TI'f -;frn aal TTg er 3rf@rant at
374lea zu g=tern 3ma Wgd m var &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Iraapr ghrvr 3rear
Revision application to Government of India:

(1) tu area zyc srf@nfzm, 1994 <ffr mxr 3@c'f -;frn m'lTC! ~ l={l1IBf m aR i q@la err at su--nr m ~~~
m aferim TRTaror ~ 3fcfr:r ~. "l'fffif mcnR, fa iaaa, ua f@rt, atft #if5rc, flat tu '+fcA, m:f"q l=fTTf. ~~
: 110001 ~ cffr fl~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zuR mc 8t tRm ra Rtiaa fa#t qwsrI zu 3rr asrazu fat qverT a 4w
avemR i mr a urd g; rf ii. qr fat ugr ur Tuer j 'tfIB %~ "<blwlA ii a fha ruerqNst me at >ffctRrr m
hr+ g{ &tr
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India cf
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(Tf) aft yea r 4rat fag Ra "l'fffifas (hara zr per at) ff fcom Tfm ~ "ITT I
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any countIy or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if Gara al Urea zgeo rar fg uit sq@h aRml at n{ oil ha ors uit gr er -qct
f.i7:r:r cfi ~ ~' ~ cfi IDxf LfTft'f cIT x-r=n:f w zur aafa 3rf@erfm (i2) 1998 tlffl 109 IDxf
fga fang Tg st1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. -1 "

€tuTr greas (rat) Puma68l, 2001 cf> frr<r:r 9 cf>~ f21Afcfcc >fCf3f x-ffim ~-8 T-f cTT mam ii,
)fa 3r? 4R srr hf f#ta ft l=IIB cfi 1fulx~-3ITT gi 3r9ta 3mar l at-ht ufzji a er
fr 3ma fan ult fez( Gr rr gr g. al zrff aifa nr 36-z # feurffRa #l # qua
cfi ~ cfi x=IT2T €13--s nar a6 ,fa ft zhn aeg1

0
(1)

The above application shall be mace in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under &ectien
35-EE of CEA, 1944, under Major Head of Account.

(2) ~~ cfi m2T ufITT ~ XCPl=f ~~mm~ cjJl=f "ITT mm 200/- #)a para at Gg
3ITT Get iaa van v ala vna mm 1000/-- 1 #ta 471ar7 #6)u1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. Q

v#tar zrc, a€tuon zgyca vi hara 3nq#ta naff@ranuf 3rfte
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€tr arr zyca 3rf@fm1, 1944 t Ir 35-~/35-~ cfi 3icfrfc; :-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

a«fRa 4Rb 2 («)a iaar; 3gar # 3rarar #t 3rft , aft=at #a m iw zyea, hzr
3qrgrca qi hara a7fl#tu naff@rur (Rb€) st ufa flu 9fa, a1em1ar i ai-20, q
##ea zfRa qr4tog, quit , liar4rd-380016

(a) To the west regional bench of Custorrs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani N<1gar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellat~ Jribunal shall be filed. in quadruplicate in form EA-3 as
prescribed under Rule 6 of- Ce 1tral Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/-:- where a.11ount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf z mgr i an{ a an?zii ar trit atrt sitar a fg sh r gar qfai
~ xf wm \i'IT-TI ~ ~ c=r2:lf cfi me) ~ 'lfr fcn fcim 1:l<ft cnm xf m cfi ~ l[~-Qffi1 ~
uTzuTf@raw at va 3r8a zut at4 var at ya am) fhzu unrr
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if m:cising Rs. 1 lacs fee of Rs.100/- for each.

(4)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ztail iif@r muai ast firua are fuii al 3i 1-'ft emr 3raff fa5zur uar ? it ft yea,
{ta mar yen vi vaa 3rf1Rh1 +nnf@raw (aruff@f@e) f1, 1982 Rfea & J

Attention in invited to the rules covering these and other related matter contended in the
··.·,·-customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0ts?

(6) Rm grca, ft area gen vi hara ar41#la =muf@raw (fez), a uR arfcit # lTTi:@ if
a4car #iar (Demand) gd is (Penalty) cITT 10% qa smr #at 3far tifa, 3@rsara s= 1o

~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the '.inance Act,

1994)

as4tar3re la3#araa3iii, gnf@ zta "a4cararia"Duty Demanded) 
.:,

(i) (Section) "cis 11D c);-~~:i:ITTI;
(ii) fernaacrdz#fez #r if@;
(iii) rd4fezfair a# frzr 6haza 2zr f@.

zrzqasra 'if a4tr' iiuzqa sar ft 4car ii, 2rhl' anRra aft q& era acrfr arn&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit 1s a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. _ ·

zr 3mar a 4fa 3rd uf@rawr # arar sii areas 3rzrar areas ur au± Ralf@a t -m 'JTTd'f fcITT!" aN ~~ c);'

10% 3-fo@ToT 'Cf{ gih srzf ha Us fclc11R.a t aa vs h 10% &pa1arc c#'r -ar ~ ~I· as
ln view of above, an appeal against this order shall le etore me,sf$ 942a en of

10% of the duty demanded where duty or duty and penalty are n ds·%Kg" le where
penalty alone is in dispute." \t <;:? } Jg

ee, ss%9
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l

M/s. Nitdip Processors Pvt. Ltd., 1001, Capstone, Opp. Chirag
Motors, Seth Mangaldas Road, Ellisbridge, Ahmedabad (hereinafter referred
to as 'the appellants') have filed the present appeal against Order-in-Original
number MP/14/DA/2000 dated 31.01.2000 (hereinafter referred· tq as
'impugned order') passed by the then Deputy Commissioner of erstwhile
Central Excise; Division-IV, Ahmedabad-I (hereinafter referre..d to as
adjudicating authority).

2. The facts of the case, in brief, are that the appellants were engaged in
the processing of fabrics falling under Chapter 52, 54 and 55 of the erstwhile
Central Excise Tariff Act, 1985 and were also having Hot Air Stenter installed
and functioning in their factory. The appellants, at that time, were governed

by the provisions of Section 3A of the erstwhile Central Excise Act, 1944 read
with erstwhile Hot Air Stenter Independent Textile Processors Annual 0
Capacity Determination Rules, 1998 (hereinafter referred to as 'the said
Rules'). On the basis of declaration filed by the appellants, Annual Production
Capacity (APC) and pro-rata duty liability was determined by the Deputy
Commissioner of the erstwhile Central Excise, Division-IV, Ahmedabad-I and
communicated to the appellants. Accordingly, the appellant's Central Excise
duty liability was fixed at 56.36 lakhs per annum.

3. On scrutiny of their RT-12 return for the period of April 1999 to August
1999, it was noticed that the appellants had paid the amount or 23,28,
688/- against their duty liability o23,48,360/-. Thus, it was found that the
appellants had short paid the Central Excise duty of ~19,672/- for the period
from April 1999 to August 1999. Therefore, a show cause notice, dated
20.09.1999, was issued to the appellants but the appellants neither
submitted any reply to the show cause notice nor the availed the opportunity
of personal hearing awarded to them. The adjudicating authority confirmed
the demand of ~19,672/- under Rule 96 ZQ 5 of the erstwhile Central Excise
Rules, 1944 read with Section 11A of the erstwhile Central Excise Act, 1944.
The adjudicating authority further demanded interest at appropriate rate in
terms of Rule 96 ZQ 5 (i) of the erstwhile Central Excise Rules, 1944. He also
imposed penalty or 39,344/- in terms of Rule 96 ZQ 5 (ii) of the erstwhile
Central Excise Rules, 1944.

4. Being aggrieved with the impugned order the appellants have preferred
the present appeal. They stated that the imposition of penalty under Rule 96
ZQ 5 (ii) of the erstwhile Central Excise 44 is unconstitutional as
Rule 96 ZQ was framed under Section 3 le Central Excise Act,

=--~±is,;
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miss the appeal8. Therefore, in view of the discussion

filed by the appellants.

1944 and therefore, the penalty should not exceed 5,000/-. In support of
.rs

their claim, the appellants have quoted the judgment of Hon'ble High Court
of Gujarat in the case of Krishna Processors vs. Union of India. The same
ratio has been approved by the Hon'ble Supreme Court of India in the case of
Shree Bhagwati Steel Rolling Mills vs. Commissioner of Central Excise.
Regarding the imposition of interest, the appellants stated that same is not
correct as per the verdict of Hon'ble Supreme Court of India in the case of
Shree Bhagwati Steel Rolling Mills vs. Commissioner of Central Excise.

5. Regarding late filing of the appeal, the appellants argued that since
31.12.2000, they had closed the operations of the processing of the fabrics.
They were surprised to receive a letter dated 24.04.2017 from the
Superintendent of the then AR-III, Division-III, Ahmedabad-I, demanding
outstanding Central Excise duty . However, as the appellants were having no

0 knowledge of any demand notice, they filed an RTI dated 18.08.2018 asking
for the supply of certified · copies of the orders vide which the duty was
demanded. The Assistant Commissioner (CPIO), CGST, Ahmedabad-South,
vide letter dated 24.09.2018 furnished certified copy of the impugned order
which was received by the appellants on 30.09.2018. Thus, as they had not
received the impugned order prior to 30.09.2018, at any point of time, the
appellants requested me to consider 30.09.2018 to be the date of serving the

impugned order.

6. Personal hearing in the matter was granted and held on 16.01.2019.
Shri Pravin Dhandharia, Chartered Accountant, appeared before me on behalf
of the appellants and reiterated the contents of appeal memo. He made

Q Additional submissions and proof of challan.

7. I have carefully gone through the facts of the case on records, grounds·
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. During the course of processing
the appeal, it has been learnt from the concerned Division office, vide letter
issued by the Assistant Commissioner from F. NO. D-III/AR-III/Misc.
Corr./18-19 dated 08.02.2019, that the appellants had already preferred an
appeal before the then Commissioner (Appeals) and the said appeal was
decided in favour of the department vide O-I-A number 880/2000(384-Ahd
I)CE/Commr(A)/Ahd dated 30.08.2000. On being asked, the appellants, vide
letter dated 11.02.2019, have accepted the fact and requested permission to
withdraw the appeal. In view of the above, I find that the appellants have
preferred appeal twice and hence, the present appeal needs to be rejected on

this ground.
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9.

9. The appeal filed by the appellants stands disposed off in above terms.

ye
(3cir &i#)

CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS), AHMEDABAD.

To,

M/s. Nitdip Processors Pvt. Ltd.,

1001, Capstone, Opp. Chirag Motors,

Seth Mangaldas Road, Ellisbridge,

Ahmedabad

Copyt

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Ahmedabad (South).
3) The Asst. Commissioner, Central Tax, Division-III, Ahmedabad (South).
4) The Asst. Commissioner (System), Central Tax, Hq., Ahmedabad (South).

5)Gara le.
6) P. A. File.
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